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QUESTIONS PRESENTED 


In a case where appellant was charged with first degree 
murder and convicted of second degree murder and sentenced 
to serve a term of imprisonment of from five to twenty-one 
years, and where the evidence showed that, following an in¬ 
doors scuffle over a dollar in a dice game, appellant, armed with 
a pistol, pursued the deceased outside and then returned into 
the house only to reappear some minutes later and, at some 
twenty feet distance, shoot the deceased in the jaw, thereby 
causing his death, the following questions, in the opinion of 
the appellee, are presented: 

1. Did the trial court abuse its discretion in quashing the 
subpoena duces tecum issued in connection with appellant’s 
motion to inspect under Rule 17 (c), Federal Rules of Criminal 
Procedure (Title 18 U. S. C.), when the items specified in the 
subpoena were not clearly designated, were not evidentiary 
in character within the meaning of Rule 17 (c), and were the 
subject matter of a fishing expedition on the part of appellant? 

2. Was appellant, who was convicted of second degree mur¬ 
der, prejudiced under the doctrine of Weakley v. United States 
(1952), — U. S. App. D. C. —, 198 F. 2d 945 when the trial 
court failed to include, in the charge to the jury, the elements 
of intentional second degree murder, when a study of the charge 
reveals that the elements of first degree murder, unintentional 
second degree murder and manslaughter were fully and cor¬ 
rectly set-out? 

3. Was appellant prejudiced when the trial court defined 
manslaughter to be the “unlawful killing of a human being 
without malice”? 

4. Did the trial court abuse its discretion in suggesting that 
defense counsel confine the cross-examination of a psychiatrist, 
who appeared as a rebuttal witness for the Government, to 
specific questions relating to the instant case when it appears 
from the record that counsel enjoyed great latitude and scope 
in the effort to impeach such rebuttal witness during the cross- 
examination? 
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(I) 


INDEX 


Counterstatement of the case_ 

Statutes involved_ 

Summary of argument_ 

Argument: 

I. Rule 17 (c) provides a method of inspection of the designated 
materials prior to trial. It does not provide for discovery. 
The lower court may quash the subpoena in its discretion 
when, as here, it is made in bad faith and in a fishing 

expedition_ 

II. Appellant has suffered no prejudice by virtue of the fact 
that the trial court did not instruct the jury that second 
degree murder could be, under certain conditions, an 
intentional or purposeful killing. The charge was com¬ 
plete and correct as to first degree murder, manslaughter, 
and unintentional second degree murder. Appellant was 
found guilty of murder in the second degree and by its 
verdict, the jury has indicated that it believed that the 
killing in the instant case to have been unintentional_ 

III. Under the evidence, appellant was not entitled to an instruc¬ 

tion on manslaughter, and he cannot, therefore, complain 
if such an instruction were given, especially when he did 
not object to the instructions at the time of the trial. 
Assuming, however, that he is entitled to raise an objection 
to the instructions, it is clear that his objection is without 
merit. The charge given in the instant case properly 
defined manslaughter as the unlawful killing of a human 
being without malice___ 

IV. Appellant was permitted to cross-examine one of the psychi¬ 

atrists who appeared for the Government in great detail 
in an attempt to impeach such witness. The Trial Court 
did not abuse its discretion by limiting somewhat the 

scope of the cross-examination___ 

Conclusion___ 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On December 17, 1951, an indictment was filed against ap¬ 
pellant in the District Court in which it was charged that on or 
about November 25, 1951, within the District of Columbia, 
appellant purposely and with deliberate and premeditated mal¬ 
ice, murdered Rudolph Butler by means of shooting him with a 
pistol, in violation of District of Columbia Code § 22-2401 
(J. A. 1) (Criminal Case No. 1721-51). Appellant entered a 
plea of not guilty on January 4,1952 (R. 2). 

Appellant then made, on January 16, 1952, a motion for dis¬ 
covery an inspection under Rules 16 and 17 of the Federal Rules 
of Criminal Procedure (Title 18, U. S. C.) wherein he called 
upon the Government to produce the following information 
(J. A. 1-2): 

1. All statements made by the defendant. 

2. All statements volunteered to the Government 
by witnesses or third parties relating to defendant’s 
case. 
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3. The names and addresses of all witnesses which 
the Government intends to call. 

4. All progress reports and police reports concerning 
circumstances of defendant’s arrest. 

5. Production* of all objects or evidence which the 
Government intends to introduce at the trial. 

6. Production of any material seized from defendant 
as a result of his arrest. 

7. All documents, books, papers, objects solicited by 
or volunteered to Government counsel, which consist 
of narrative statements of persons or memoranda of 
interviews obtained by Government counsel. 

8. Criminal records of any witnesses which the Gov¬ 
ernment intends to subpoena. 

On January 30, 1952, appellant’s motion was denied with¬ 
out prejudice (J. A. 2-3), and, on February 6, 1952, appellant 
caused a subpoena to issue against William S. McKinley, an 
Assistant United States Attorney, commanding him to appear 
and to bring the following items with him (J. A. 3): 

1. Statements made by defendant. 

2. Statements volunteered to Government by wit¬ 
nesses or third parties relating to this case. 

3. Names and addresses of all witnesses which Gov¬ 
ernment intends to call. 

4. Progress reports and police reports concerning 
circumstances of defendant’s arrest. 

5. Produce all objects or evidence which Govern¬ 
ment intends to introduce at trial. 

6. All material seized from defendant. 

7. All documents, books, papers, objects solicited by 
or volunteered to Government counsel. 

8. Criminal records of any witnesses which Govern¬ 
ment intends to subpoena. 

Thereupon, on February 8, 1952, appellant filed a motion, 
together with a supporting memorandum, under Rule 17 (c) 
of the Federal Rules of Criminal Procedure (Title 18, U. S. C.), 
seeking an order whereby the items contained in the above- 
mentioned subpoena were made available to him (J. A. 4,5-7). 


The Government filed a motion to quash the subpoena on 
February 14,1952, and oral argument was held on such motion 
on February 21, 1952. The lower court granted the motion 
to quash on March 5, 1952 (J. A. 4-5), and on March 12, 
1952, the case came on for trial (J. A. 8). 

A. Evidence Introduced by the Government : 1 1. William 
H. Bums, also known as “D. C.” (R. 65-111), testified that he 
saw appellant on November 25, 1951, in appellant’s house at 
469 M Street NW. (J. A. 8). Appellant, the deceased, William 
Brown, James Murphy and Witness Burns played cards for a 
while and after their game broke up, appellant started a crap 
game during which appellant claimed that the deceased took a 
dollar from him and hit the deceased, and knocked him down 
and kicked him, whereupon the deceased knocked appellant 
down and kicked him. Appellant’s wife went upstairs and re¬ 
turned with a pistol, which she pointed towards Witness Bums. 
While she was upstairs, Witness Bums had pulled the deceased 
off of appellant and after she returned, Burns took the deceased 
out the side entrance. Appellant followed them with a pistol 
in his hand and Witness Burns ran into the backyard when he 
heard appellant’s pistol click twice at the deceased even though 

1 Private Leonard V. Dcvitto (R. 233-240), attached to No. 2 Precinct, 
testified that he answered a call at 9:44 p. m. and went to 471 M Street NW., 
with witness Burns, where he found the deceased unconscious on the side¬ 
walk and bleeding from the ears and from a wound in the jaw. 

Dr. James Andi ctc Gilroy (R. 230-233), an interne, testified that he ex¬ 
amined the deceased on the sidewalk at 471M Street NW., and found a small 
puncture type wound near the right jaw. There was no pulse, respiration 
or heart beat. He pronounced the man dead at 9:55 p. m. 

Emmett L. Waters (R. 317-339), Precinct Detective assigned to Homicide 
Squad, testified that he searched the body at the scene of the crime but found 
no knife; that he assisted in the investigation of the case but was not present 
when the signed statement was taken. 

Dr. Richard M. Rosenberg (R. 347-360), Deputy Coroner, testified that he 
performed an autopsy on the body of the deceased. He found death to be 
caused by a gunshot wound, hemorrhage and shock. 

Carl F. Aufrccht (R. 339-347), Morgue Attendant, D. C. Morgue, testified 
that a knife fell from an undetermined part of the deceased’s clothing while 
the body was being undressed at the morgue. 

Witnesses Bernice Butler (R. 56-60), Emma Young (R. 60-62) and Eugene 
Russell Compton (R. 62-64) testified that they had identified the body of the 
deceased, Rudolph Butler, at the morgue. 
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the deceased did not threaten or make threatening gestures at 
appellant (J. A. 9-10, 12-14) (R. 74, 88-90, 91-97, 99-102). 
Appellant then said, “That’s all right,” and went back into the 
house (J. A. 10-11). Two or three minutes later, Witness 
Burns came out of the backyard, saw appellant come out of his 
house again and Bums said to him, “Man, give me a break, I 
haven’t did anything.” Witness Bums followed appellant out 
to the street to where the deceased was talking to “boss man” 
and another man. Witness Burns ran to 471M Street and was 
in the hallway when he heard one shot. When he came out, 
the deceased was “lying out there bleeding from his mouth,” 
whereupon Burns reported the incident to No. 2 precinct (J. A. 
10-12,15) (R. 74,102-105,110-111 2 ). Witness Burns did not 
see the deceased threaten appellant or make any threatening 
gestures at him at any time, nor did he see a weapon in the 
deceased’s hand at any time (J. A. 10,12). 

2. John D. Walker also known as “Preacher” (R. 112-161, 
169-183) 3 testified that he was in appellant’s house when, after 
some prior gambling had terminated, a dice game was started 
between appellant and the deceased. When the deceased 
picked up appellant’s dollar, an argument started and appel¬ 
lant struck and kicked the deceased, who then struck appellant 
and knocked him against a music machine. After the de¬ 
ceased was first struck, he drew a knife but he kept it at his 

* Witness Burns identified the scene of the crime on photographs of appel¬ 
lant’s house and vicinity, being Government’s Exhibits No. 1, 2, and 3 
(R. 70-73). 

* See R. 123-124 for a colloquy at the bench, as follows: 

“Mr. McKixi-ey. If the Court please, the Government pleads surprise as 
concerning this witness. I talked to him in the hall, and his attitude seems 
to be a bit different today. First, he said he was down there. He wasn’t 
down there when Fryer went out. He said that after “D. C.” and the de¬ 
ceased had gone out he ran upstairs and he wasn’t down there when Fryer 
went out. Now, he comes around and changes it back and says that he 
was down there when Fryer came back. The Government asks for power 
to cross-examine. 

“The Court. I think it is more a question of illiteracy and failure to 
understand the question than anything else, counsel. I am really in doubt 
whether you are going to get very far with this witness! He doesn’t under¬ 
stand even the basic simple words. My suggestion is that it would probably 
be best to leave well enough alone. 

“Mr. McKinlet. I will Just go ahead with my regular examination. 

“The Court. Yes.” 
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side. 4 Witness Walker saw the handle of a gun in appellant’s 
front pants pocket when appellant got up off the floor after 
being struck by the deceased. 5 He also saw appellant’s wife 
in the doorway. The men were separated by witness Bums 
and the deceased and Witness Bums left by the side door and 
appellant went with them, carrying a gun. Witness Walker 
went out into the outside doorway. 6 Then he and appellant 
went back inside and he saw appellant go out again, saying 
that he was going to a friend’s house (J. A. 16, 18, 19, 23-24, 
26) (R. 120,124,140,145-146,151,158,160-161,173,180-182). 
After appellant left the second time, Witness Walker heard 
nothing that went on outside except two shots (J. A. 24, 26-27, 
R. 149,152). 7 He then went outside and saw the deceased on 
the sidewalk dead (J. A. 16). Witness Walker has never heard 
the deceased threaten appellant (J. A. 23). 

3. William Raymond Brown (R. 183-229), testified that on 
November 25, 1951, he had done some gambling at appellant’s 
house and then gone out for something to eat (J. A. 27, 
30-32) (R. 185, 202-204). Upon his return, he heard angry 
voices and he entered the door going into the middle room (R. 
187, 205-208). He saw appellant, the deceased, “D. C.,” 
“Preacher” and Clarisse, who was standing in another door and 
who had a gun which was pointed at “D. C.” (J. A. 27-28) 
(R. 186-191, 209-210). When Witness Brown saw the gun, 
he went outside. He saw the deceased and “D. C.” come out. 
The deceased was standing on the sidewalk, brushing off his 
hat when appellant came out the front door with a gun in his 

4 Witness Walker testified that he has seen the deceased with a knife but 
not at any time when Witness Burns was present (J. A. 20-21). Cf. his 
testimony that he never saw the deceased with a knife on any other oc¬ 
casion but the time in issue (J. A. 23). Witness Walker was once at¬ 
tacked by a group, including the deceased and cut with a milk bottle, 
whereupon they were all taken to the police station and appellant went bond 
for Witness Walker (J. A. 23-24) (R. 138-139, 150-157). The knife which 
was found on the deceased at the morgue was received in evidence as 
Government’s Exhibit No. 5 (J. A. 52). 

*Cf. Witness Walker’s statement that he did not see a pistol (J. A. 18). 

* Witness Walker testified that, at one time, he saw the back of the de¬ 
ceased’s arm on the outside porch steps and that this would mean that the 
deceased was facing the sidewalk (J. A. 25-27) (R. 178-179). 

T At one point. Witness Walker stated that he was up the steps when he 
heard the shots, then he said that he was in the middle room (J. A. 18-19). 
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hand. When appellant raised the gun, Witness Brown ran 
behind a car. He was behind the car at the time of the first 
shot and across the street at the time of the second shot. When 
Witness Brown returned, the deceased was bleeding out of his 
mouth and nose and was trying to say something. Witness 
Brown did not see any fight or the deceased with a knife at 
the time in issue, nor did he see the deceased threaten appellant 
or make any threatening gestures at any time (J. A 28-30) 
(R. 191-197,211-218,224,229). 

4. Officer Clarence R. Winemiller (R. 240-259, 262-308), 
Detective Sergeant attached to the Homicide Squad, testified 
that he answered a radio call at 9:45 p. m. and went to 471 
M Street NW., where he found the deceased on the sidewalk 
bleeding from a wound on the right side of the jaw. He saw 
Detective W r alters begin to search the body and then he went 
into the premises where he talked to Alice Morrow, Frances 
Fryer and others (J. A. 49) (R. 241-243, 277-278). 8 Officer 

* In -preliminary examination out of the presence of the jury. Detective 
Winemiller testified that he saw appellant around 12: 30 a. m. on November 
26. 1951, at No. 2 Precinct, where appellant had come with his lawyer 
to give himself up. After appellant, who had been drinking heavily, 
gave an account of the shooting, they went to the scene and searched for 
the gun but they could not find it. Appellant signed a statement between 
9:25 a. m. and 10:05 a. m. in the presence of Detective Winemiller and 
Officer Sandberg but no force, coercion, promises or inducements were made 
or used on appellant, nor was appellant intoxicated at the time he signed 
the statement after reading and correcting it (J. A. 32-35) (R. 253-259). 
Appellant was taken before the Commissioner at 11:00 a. m. (J. A. 48) 
(R. 225). 

Appellant (J. A. 35-37) also testified out of the presence of the jury. 
He testified that he had been drinking at the time the killing took place. 
Appellant remembered signing a statement and he remembered telling 
the officers, in response to a question, that the deceased had a knife in 
the house but that he did not see a knife when he shot him. 

The following colloquy is to be noted (J. A. 37): 

“Mr. Laughlin. Your Honor, the point I particularly want to emphasize 
is this, is to preserve our point under the authority of the Bowman case. 
It is sufficiently preserved, I think, possibly, under the new Rules, but just 
to emphasize it again, I would like to state, had we the benefit of this 
statement, it would have been of assistance to us in the preparation of the 
case,—just so the point is preserved. 

“The Coukt. I would think it also emphasizes. Counsel, the contrary. I 
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Winemiller saw appellant at about 12: 30 a. m. on Novem¬ 
ber 26, 1951, at No. 2 Precinct cell block. He talked with 
appellant and then took him to 469 M street NW., where appel¬ 
lant, who had been drinking heavily, related how he had shot 
the deceased. The next morning, when appellant was sober, 
a typewritten statement was taken (R. 262-265, 274-277, 
285-297), which appellant signed and corrected freely and 
voluntarily (R. 265-267, 273). 9 Detective Winemiller also 

appreciate your viewpoint; but the defendant’s frankness—and I admire 
his frankness—indicates that there isn’t any prejudice. But, be that as it 
may, your objection is preserved, anyway. * * * I think there is sufficient 
foundation for the receipt of this in evidence, and it will be received.” 

* Appellant’s statement was received in evidence as Government’s Exhibit 
No. 4 (J. A. 37—40). It is to be noted that the contents of such statement 
coincide with the testimony of Witnesses Burns, Walker and Brown, supra. 

The pertinent portions of appellant’s statement read as follows (J. A. 
37-40): 

“Q. What is your full name, age and place of residence? 

‘‘A. Frank Fryer, 40 years, 469 M Street NW. 

“Q. * * * After hearing what I have just told you, do you want to make 
a complete statement? 

“A. My lawyer told me not to but I will make a statement. 

* * * * * 

“Q. Now, Frank Fryer, tell me in your own words what occurred which 
resulted in this death? 

“A. I had been out and I came back to the house about 7:00 o’clock 
and Rudolph Butler was there, in the middle room, sitting on the cot 
on the first floor. Rudolph and I and somebody else, I don’t know who, 
got to playing skin. We quit playing skin and then we went to shooting 
crap, we got in an argument over a dollar. We both jumped up and we 
scuffled a few minutes. I set down on the cot and told him to go ahead, 
that I didn’t want to fight, because I was old enough to be his father. 
Rudolph drewed a knife on me and went to kicking me in the face and 
my wife came down and begged him not to cut me. I started out the 
door and he was standing on my front porch and he started towards me. 
I went back in the house and got the gun, which was laying on the mattress 
on my bed on the first floor front room. I went back out doors and told 
him I didn’t like what he did to me and he started toward me again and 
I shot him. He was about 20 feet from me on the sidewalk in the front 
of the house next door. I was standing in my front yard. After Rudolph 
fell to the sidewalk I went through the back yard and over the back 
fences and cut onto Fifth Street NW. I caught a cab and went to 1105 
S. C. Ave. SE., and called a lawyer, a Mr. Cooney. He come and got 
me and took me to No. 2 Precinct, where I gave myself up. I think I 
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'obtained statements from appellant’s wife and mother-in-la^ 
(J. A. 42-46,48) . 10 

5. Albert Sandberg (R. 360-385), Clerk in the Homicide 
Squad, detailed to No. 2 Precinct, testified that he typed the 
statement made by appellant, and that he was present when 
it was signed. Sergeant Weinmiller took the statement and 
appellant signed it voluntarily and freely (R. 360-362, 377- 
383). Witness Sandberg accompanied appellant and the offi¬ 
cers when the search was made for the gun (R. 363-368, 372- 
376). In rebuttal for the Government, Officer Sandberg (R. 
621-639), testified that he remembers typing the statements 
made by Witness Frances Fryer and Witness Morrow (R. 
621-622, 626-638). No one suggested any matters to be in¬ 
cluded therein (R. 622-623). 

B. Evidence Introduced by Appellant: 1 . Frances Clarisse 
Fryer (R. 428-460), wife of appellant, testified that an argu¬ 
ment between appellant and the deceased came up over a 
dollar in a crap game on November 25, 1951. The deceased 
drew a knife and “D. C.” separated the men (R. 428-435, 
451). “D. C.” and the deceased went out the side door. 

dropped the gun while I was climbing over the back fences, but we 
couldn’t find it when we went back looking for it. 

“Q. The gun that you used to shoot Rudolph Butler with, was it your 
gun? 

“A. Yes, sir. 

***** 

“Q. Where was this gun kept in your house? 

“A. Upstairs in my mother-in-law’s trunk. 

***** 

“Q. Now you have said that Ruldoph was about twenty feet away from 
you advancing towards you, at the time that you shot him. did he have 
any weapon in his hand, at the time? 

“A. I don’t know, but I know he had the knife in the house. 

“Q. How many times did you shoot at Rudolph? 

“A. Once. 

***** 

“Q. Now have you made your statement and answered my questions freely 
and voluntarily, without any force or promises used or made by anyone to 
obtain the same? 

“A. That’s right.” 

***** 

10 The Government stipulated to the arrest record of the deceased (J. A. 

no-5i). 


Appellant, who was drunk, then went out the side door (R. 
450-451) and she heard a shot (R. 438,449-450). The detec¬ 
tives came and Witness Fryer, and her mother went down to 
headquarters, where they were questioned, and the witness 
signed a statement (Government Exhibit No. 6) (R. 438-449, 
453-454). 

2. Alice Arlean Morrow (R. 502-521), mother-in-law of 
appellant testified that, on November 25, 1951, her daughter 
came upstairs and got something out of a trunk. Witness 
Morrow knew that a gun was in the trunk but she .denied 
seeing her daughter get it (R. 509-510, 517). 11 Then Witness 
Morrow went downstairs and heard an argument over a dollar 
and saw the deceased with a knife. Then “D. C.” and the 
deceased left by the side door and she saw nothing more (R. 
502-505). After the police officers came to the house, Wit¬ 
ness Morrow and her daughter went to headquarters, where 
they were questioned and their statements taken and signed, 
but they were not placed under arrest or mistreated (J. A. 
65-66) (R. 508, 510-517). 

3. Thomas Levi Harley (R. 578-583), testified that on No¬ 
vember 25, 1951, he was in the vicinity of the killing and he 
saw appellant from across the street but he jnerely heard 
angry voices and two shots (R. 580, 582). 

4. William Wolfe (R. 566-577) testified that he heard the 
deceased orally threaten appellant about two months before 
the killing (R. 568-570, 571-574, 576-577) but Witness Wolfe 
did not see any knife in the deceased’s hands (R. 574). 

5. Dr. Michael M. Miller (R. 460-502), 12 a physician special¬ 
izing in psychiatry, (R. 460-463), testified that he examined 
appellant yesterday on March 17,1952, and again today at the 
recess prior to testifying (J. A. 53, 55-56). It is his opinion 

"Witness Morrow denied making the following statement to the police 
officers: “About 9:30 p. in., Frances Clarisse Fryer, who is my daughter, 
came into my bedroom and pushed the door and I goes and answered the 
door and asked her what’s wrong. I opened the door. She makes right 
for the trunk and opens the trunk and pulls out a gun. * * * (R. 511, 
513). (See Government Exhibit No. 7.) 

13 The Government expressed surprise at this testimony and was granted 
permission to have appellant examined by two psychiatrists named by the 
Court (R. 474—176). 
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that appellant was suffering from “severe emotional disturb¬ 
ance” on November 25,1951, was not able to distinguish right, 
from wrong, and was suffering from an irresistible impulse 
J. A. 53-54). 13 He stated that, in his opinion, appellant is not 
psychotic at the present time (J. A. 57) but that he was acutely 
psychotic; acutely of unsound mind and suffering from an ac¬ 
tivation of paranoia on November 25, 1951, even though he 
was not then suffering from a frank mental disorder of the 
classical type or epilepsy (J. A. 57-59) (R. 481-482). The 
condition could be affected by alcohol and it is impossible to 
determine just how long the temporary condition persisted 
(J. A. 58-59, 63-64). 

C. In Rebuttal I or the Government: (1) Dr. Aminto Perretti 
(R. 528-566), Assistant-Chief Psychiatrist at Gallinger Mu¬ 
nicipal Hospital, testified that he examined appellant yesterday 
evening (i. e., March 18, 1952) and again briefly this morning 
(i. e., March 19, 1952). In his opinion, appellant is now of 
sound mind and was not suffering from any frank mental dis¬ 
order, psychosis or irresistible impulse on November 25, 1952 
(J. A. 66-67, 73-74). 14 

"Dr. Miller stated that appellant’s condition resulted from being raised 
in a primitive, mystic environment, where witchraft was believed in; being 
born in an unhappy mental situation, where his father deserted his mother 
when appellant was eleven years old; constant beatings of his mother by his 
father; marked distrust of all other persons, including his wife; fear of 
being attacked again by the deceased; dead fear of crowds (J. A. 53-54). 
Alcohol would have a bearing on such factors because it releases repressed 
feelings (J. A. 54). Threats and assaults against appellant would also con¬ 
tribute to the condition, since the “punishing father figure” creates a “sym¬ 
bolic threat of castration by the use of a sharp instrument or knife” so that 
“these individuals who have such oedepus complex have intense castration 
anxiety and fear of knives” (R. 468). 

14 On cross-examination (R. 531-566) Doctor Perretti was examined on the 
meaning and results of such terms as “irresistible impulse,” “temporary in¬ 
sanity,” “psychosis,” “temporary psychosis,” “epileptic furor,” “deteriora¬ 
tion,” “fear,” and “alcoholic intoxication” (J. A. 67-71). The trial court 
then suggested that the cross-examination be connected to the testimony 
(J. A. 71-73). Thereafter, Dr. Perretti was cross-examined on his exam¬ 
ination of appellant (J. A. 73-74), on the meaning and results of “melan¬ 
choly,” “reactive depression,” “situational depression,” and “neurosis,” 
(J. A. 74-76). 

At such point the trial court suggested that specific questions should be 
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2). Dr. Joseph L. Gilbert (R. 583-619),“ Chief Psychiatrist 
at Gallinger Municipal Hospital, testified that he examined 
appellant yesterday afternoon (i. e., March 18,1952, and again 
this morning (i. e., March 19, 1952) (R. 583-584). In his 
opinion, appellant is of sound mind and has never had a mental 
disorder. Appellant was of sound mind, could distinguish right 
from wrong, and was not suffering from an irresistible impulse 
on November 25, 1951 (R. 584-586, 603-608, 618-619). (See 
also R. 35.) 

D. Instructions to the Jury. —The trial court instructed the 
jury (J. A. 84 r - 99 ), inter alia, as follows (J. A. 89 , 90 - 94 , 
96 - 97): 16 

The Court. Ladies and gentlemen of the jury: The 
defendant, Frank Fryer, is on trial in this court on the 

asked (J. A. 76-78). Whereupon, Dr. Perretti was cross-examined on his 
testimony in the case of Clarence Robertson, Criminal No. 545-49 (J. A. 
78-79). After certain portions of the Doctor’s testimony in the Robertson 
case were read aloud, the trial court stated, out of the hearing of the jury 
(J. A. 79-SI): “Counsel, you are not acting in good faith with the Court 
when you say that. Your offer of proof is entirely inconsistent with what 
you have been doing here, which is entirely out of line. * * * I say you 
aren’t in good faith in reading that statement in the presence of the 
jury * * The remainder of the cross-examination pertained to Rob¬ 
ertson’s mental condition (J. A. 81-83). 

15 On cross-examination (R. 5S6-614) and re-cross-examination (R. 616- 
619), Doctor Gilbert was questioned as to the meaning and results of “tem¬ 
porary insanity," “irresistible impulse.” “distinguishing right from wrong,” 
“psychosis,” “neurosis,” “psychoneurosis,” “fear,” “complete intoxication,” 
“intoxicated with an exogenous,” “pathological intoxication,” “state of de¬ 
pression.” and also on the use of a flashlight, a patella hammer and X-rays 
in mental examinations. “The Psychiatric Dictionary, Hinsey and Shatsky,” 
the views of Dr. E. A. Strecher, Dr. F. G. Ebaugh, and Dr. Grok. 

* The trial court also instructed on the court’s function to determine the 
law (J. A. 84) ; court’s interrogations not to affect credibility (J. A. 84-S5) ; 
jury is exclusive judge of facts (J. A. 85) ; arguments of counsel do not con¬ 
stitute evidence (J. A. S5) ; and indictment does not constitute evidence of 
guilt (J. A. S5) ; presumption of innocence (J. A. S5-S6) ; burden of proof 
(J. A. 86) ; reasonable doubt (J. A. 86) ; evidence adduced in court alone to 
be considered (J. A. 86) ; jury is sole judge of credibility (J. A. 87) ; jury 
can disregard testimony of corrupt witnesses (J. A. 87) ; the fact that appel¬ 
lant did not take the stand is nonprejudicial (J. A. S9-90) ; intoxication 
(J. A. 92) : insanity (J. A. 92-94); self-defense (J. A. 94-96); and una¬ 
nimity of verdict (J. A. 97-98). 
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charge of murder in the first degree under an indictment 
returned by the grand jury, which reads: 

"The grand jury charges on or about November 25, 
1951, 'within the District of Columbia, Frank Fryer pur¬ 
posely and with deliberate and premeditated malice 
murdered Rudolph Butler by means of shooting him 
with a pistol.” 

The defendant entered a plea of not guilty to the 
charge contained in this indictment, and thus puts in 

issue each and every allegation and element thereof. 

* * * * * 

That on a previous occasion the deceased had threat¬ 
ened and assaulted the defendant; and it is the de¬ 
fendants position that when the deceased advanced 
toward him, he believed and had reasonable ground to 
believe that he was in danger of serious bodily harm, 
and that he shot the defendant then, in self-defense. 
Therefore, the defendant asserts he is not guilty of the 
offense charged, of murder in the first degree. 

In any event, the defendant asserts that he was of 
unsound mind at the time of the alleged offense and, 
therefore, even if he did commit the offense, which he 
denies, he would have to be found not guilty on the 
ground of insanity. 

The Government contends, on the other hand, with 
reference to this issue, that the defendant was of sound 
mind when the offense was committed. 

The defendant also asserts that he 'was in such a de¬ 
gree of intoxication at the time of the alleged offense, 
that he was not capable of forming an intent to commit 
murder in the first degree. 

The Government asserts that, although there had been 
some drinking, the defendant knew what he was doing 
at the time and had sufficient control of his senses to 
form an intent. 

In the main, and without an endeavor on the Court’s 
part, of course, to recount all of the testimony, but 
merely to refresh the contentions of the respective par¬ 
ties in your minds, these are the positions taken by the 
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parties to this case on the principal issue here involved. 

There has been received in evidence the confession of 
the defendant. It is for you to say, from all the evi¬ 
dence, whether this confession was a voluntary one. 
If you believe from all of the testimony that the con¬ 
fession was a voluntary one, then you may consider it 
as evidence, with all the other testimony that has been 
adduced in this case, in determining the issues that are 
to be decided. In considering whether the confession 
was voluntary, you should take into consideration where 
and when it was given, whether the defendant fully un¬ 
derstood what he was doing, and all the factors surround¬ 
ing the making of the confession. 

Of course, if the Government has not established be¬ 
yond a reasonable doubt that the defendant was of 
sound mind at the time he made the statement, then it 

cannot be considered by you. 

***** 

As I indicated to you, ladies and gentlemen, at the 
outset, the indictment here charges the defendant with 
murder in the first degree. Murder in the first degree 
is defined, under the law here applicable, as follows: 

“Whoever, being of sound memory and discretion, 
kills another, purposely and with deliberate, premedi¬ 
tated malice, is guilty of murder in the first degree.” 

In order to sustain the charge of murder in the first 
degree in this case, each of the following dements must 
be established: 

First, that the defendant was of sound memory and 
discretion; 

Second, that the defendant killed Rudolph Butler; 

Third, that the defendant had a purpose and intent 
to kill Rudolph Butler; 

Fourth, that the killing was contemplated and accom¬ 
plished with malice; and, 

Lastly, that the killing was consummated and accom¬ 
plished with deliberation and premeditation. 

To justify a conviction of murder in the first degree, 
there must be, in addition to malice, deliberation and 
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premeditation. In other words, after the design or pur¬ 
pose to kill was formed, there must have been some re¬ 
flection and consideration amounting to deliberation. 
Some appreciable interval of time must elapse during 
which there must have occurred some reflection and a 
consideration amounting to deliberation. This inter¬ 
val may be brief, because the human mind at times 
works very rapidly; but it must exist in order to justify 
a verdict of guilty of murder in the first degree. 

Then I have mentioned, as one of the elements, that 
there must be malice, premeditated malice. What is 
meant by “malice”? Malice is a legal term. The law 
does not use the term “malice” in its popular sense. 
Malice, as the law uses that term, does not necessarily 
mean a malicious or evil or malevolent purpose, or a 
personal hatred or hostility toward the deceased. 
Malice, in the eyes of the law, is a state of mind; it shows 
a heart fatally bent on mischief and unmindful of social 
duties. Malice, as the law knows it, may also be defined 
as a condition of mind that prompts a person to do an 
injurious act wilfully to the injury of another. Malice 
may be implied or inferred from the act committed, or it 
may be expressed. 

You will observe, members of the jury, that I also 
indicated there must be an intent, a purpose to kill. 
An intent ordinarily cannot be proven directly, because 
there is no way of fathoming and scrutinizing the opera¬ 
tions of the human mind. Intent may be deduced from 
circumstances, from things done, and from things said. 

In view of the fact that, as the Court will explain to 
you later, you will have the privilege in this case of re¬ 
turning any one of five verdicts: murder in the first 
degree; murder in the second degree; manslaughter; 
not guilty on the ground of insanity, and not guilty—it 
becomes incumbent upon the Court to explain what con¬ 
stitutes murder in the second degree, and manslaughter. 

Murder in the second degree is the unlawful killing of 
another, where there is not a premeditated design and 
plan to effect death, but where there is malice afore- 
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thought. I have already explained to you what malice 
aforethought means. 

“Murder in the second degree differs from murder in 
the first degree, in that murder in the second degree may 
be committed without a purpose or intent to kill, or 
without premeditation and deliberation. A killing un¬ 
der the influence of passion induced by insufficient prov¬ 
ocation may be murder in the second degree, if it is 
accompanied by malice. Consequently, if you find that 
the defendant killed with malice—bearing in mind the 
definition of ‘malice’ I have given you—but without 
premeditation and deliberation, or without purpose and 
intent to kill, you may find the defendant guilty of mur¬ 
der in the second degree; or, if there is a reasonable doubt 
in your minds as to whether there was a purpose and 
intent to kill, or whether there was any premeditation 
and deliberation, you may find the defendant guilty of 
murder in the second degree, rather than guilty in the 
first degree.” 

Manslaughter, members of the jury, is the unlawful 
killing of a human being without malice. A classic ex¬ 
planation of the meaning of the term “manslaughter” is 
that it is such killing that happened either on a sudden 
quarrel or in the commission of an unlawful act, without 
any deliberate intention of doing any mischief at all. If 
the killing is in a sudden heat of passion caused by ade¬ 
quate and sufficient provocation, the crime is man¬ 
slaughter. In order to reduce murder to manslaughter, 
however, the passion must be of such degree as would 
cause an ordinary man to act on impulse, without relec¬ 
tion. In addition to great provocation, there must be 
passion and hot blood caused by that provocation. If 
a person justifiably acts in self-defense—and I will ex¬ 
plain “self defense” to you shortly—but uses more force 
than is reasonably necessary, and as a result someone is 
killed, he is guilty of manslaughter. For example, if a 
person can successfully defend himself without killing 
his assailant, and yet he kills his assailant, he is guilty 
of manslaughter. Whether it was reasonable to kill in 
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self-defense, under all the circumstances, it is for the 
members of the jury to determine. 

***** 

Members of the jury, as I indicated, the evidence is 
such that it is possible for you to return one of the 
following verdicts: 

Guilty of murder in the first degree, or guilty of mur¬ 
der in the second degree, or guilty of manslaughter, or 
a verdict of not guilty or a verdict of not guilty on the 
ground of insanity. 

If the Government has proved beyond a reasonable 
doubt, members of the jury, that the defendant was of 
sound memory and discretion and killed Rudolph Butler 
on November 25, 1951, as claimed in the indictment, 
purposely and with deliberate and premeditated malice, 
as I have defined those terms to you, then your verdict 
should be guilty of murder in the first degree. 

If, however, the Government has not proved beyond 
a reasonable doubt that the defendant, on November 
25, 1951, of sound memory and discretion, killed Ru¬ 
dolph Butler purposely and with deliberate and pre¬ 
meditated malice, then you will find the defendant not 
guilty. 

Further, if you, in your deliberations, come to the 
conclusion that the Government has not proved beyond 
a reasonable doubt that the defendant was guilty of 
murder in the first degree, as I have defined it to you, 
members of the jury, but you find that the Government 
has proved beyond a reasonable doubt that the defend¬ 
ant unlawfully killed Rudolph Butler, with malice afore¬ 
thought, then your verdict should be guilty of murder 
in the second degree. 

If, on the other hand, you find that the Government 
has not proved that the defendant killed Rudolph Butler 
with malice aforethought so as to constitute murder in 
the second degree, then you will find the defendant not 
guilty. 

Moreover, members of the jury, if you find that the 
Government has not proved beyond a reasonable doubt 
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that the defendant is guilty of murder, either in the first 
or second degree, but that the Government has proved 
beyond a reasonable doubt that the defendant is guilty 
of the unlawful killing of Rudolph Butler without mal¬ 
ice, so as to constitute manslaughter, as I have defined 
it to you, then your verdict should be guilty of man¬ 
slaughter. 

On the other hand, if the Government has not proved 
beyond a reasonable doubt that the defendant unlaw¬ 
fully killed Rudolph Butler, without malice, so as to 
constitute manslaughter, your verdict will be not guilty. 

Further, if you find that the Government has proved 
beyond a reasonable doubt that the defendant killed 
Rudolph Butler under such circumstances as to amount 
to murder in the first degree, or second degree, or man¬ 
slaughter, but that the Government has not proved that 
the defendant was of sound mind at the time, then your 
verdict should be not guilty on the ground of insanity. 
***** 

E. Verdict, Sentence, Motions for New Tried, and Appeal .— 
On March 20, 1952, the jury found appellant to be guilty of 
murder in the second degree (J. A. 99-100), and the case was 
referred to the Probation Officer (J. A. 7-8). On March 25, 
1952, appellant filed a motion for new trial, which was denied 
(R. 34, 36). Appellant was sentenced on April 4, 1952, to 
serve a term of imprisonment of from five (5) to twenty-one 
(21) years (R. 37), and from such judgment, appellant now 
brings this appeal in forma pauperis (R. 43-46). 

STATUTES INVOLVED 

District of Columbia Code (1951) § 22-240% provides as 
follows: 

Whoever, being of sound memory and discretion, kills 
another purposely, either of deliberate and premedi¬ 
tated malice or by means of poison, or in perpetrating 
or attempting to perpetrate any offense punishable by 
imprisonment in the penitentiary, or without purpose so 
to do kills another in perpetrating or in attempting to 
perpetrate any arson, as defined in section 22-401 or 22- 


402 of this Code, rape, mayhem, robbery, or kidnapping, 
or in perpetrating or in attempting to perpetrate any 
housebreaking while armed with or using a dangerous 
weapon, is guilty of murder in the first degree (Mar. 3, 
1901, 31 Stat. 1321, ch. 854, § 798; June 12, 1940, 54 
Stat. 347, ch. 339, § 1). 

District of Columbia Code (1951) §22-2403, provides as 
follows: 

Whoever with malice aforethought, except as provided 
in sections 22-2401, 22-2402, kills another, is guilty 
of murder in the second degree (Mar. 3, 1901, 31 Stat. 
1321, ch. 854, § S00; June 12, 1940, 54 Stat. 347, ch. 
339). 

District of Columbia Code (1951) §22-2405, provides as 
follows: 

The punishment of murder in the first degree shall 
be death by electrocution. The punishment of mur¬ 
der in the second degree shall be imprisonment for life, 
or for not less than twenty years (Mar. 3, 1901, 31 Stat. 
1321, ch. 854. § 801; Jan. 30,1925, 43 Stat. 798, ch. 115, 
§ 1 ). 

District of Columbia Code (1951) § 22-2405, provides as 
follows: 

Whoever commits manslaughter shall be punished 
by a fine not exceeding one thousand dollars, or by 
imprisonment not exceeding fifteen years, or by both 
such fine and imprisonment (Mar. 3,1901,31 Stat. 1321, 
ch. 854, § 802). 

Rule 16 of the Federal Rules of Criminal Procedure, Title 
IS U. S. C., provides as follows: 

Discovery and inspection .—Upon motion of a defend¬ 
ant at any time after the filing of the indictment or 
information, the court may order the attorney for the 
government to permit the defendant to inspect and copy 
or photograph designated books, papers, documents or 
tangible objects, obtained from or belonging to the 
defendant or obtained from others by seizure or by 




process, upon a showing that the items sought may be 
material to the preparation of his defense and that the 
request is reasonable. The order shall specify the time, 
place and manner of making the inspection and of tak¬ 
ing the copies or photographs and may prescribe such 
terms and conditions as are just. 

Rule 17 of the Federal Rules of Criminal Procedure, Title 
18 U. S. C., provides, in pertinent part, as follows: 

Subpoena 

(a) For Attendance oj Witnesses; Form; Issuance .— 
A subpoena shall be issued by the clerk under the seal 
of the court. It shall state the name of the court and 
the title, if any, of the proceeding, and shall command 
each person to whom it is directed to attend and give 
testimony at the time and place specified therein. The 
clerk shall issue a subpoena, signed and sealed but other¬ 
wise in blank to a party requesting it, who shall fill in 
the blanks before it is served. A subpoena shall be 
issued by a commissioner in a proceeding before him, but 
it need not be under the seal of the court. 

(b) For Production oj Documentary Evidence and oj 
Objects. —A subpoena may also command the person 
to whom it is directed to produce the books, papers, 
documents or other objects designated therein. The 
court on motion made promptly may quash or modify 
the subpoena if compliance would be unreasonable or 
oppressive. The court may direct that books, papers, 
documents or objects designated in the subpoena be 
produced before the court at a time prior to the trial 
or prior to the time when they are to be offered in evi¬ 
dence and may upon their production permit the books, 
papers, documents or objects or portions thereof to be 
inspected by the parties and their attorneys. 

SUMMARY OF ARGUMENT 

1. Appellant contends that the trial court committed revers¬ 
ible error by denying his motion under Rule 17 (c), Federal 
Rules of Criminal Procedure, for leave to inspect certain papers 
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which were in the possession of the Government prior to the 
time of trial. However, the law is well-settled that Rule 17 
(c)- provides for an inspection of evidentiary materials and 
not for discovery, and that the trial court may, in its discre¬ 
tion, quash the subpoena duces tecum issued pursuant to the 
motion under Rule 17 (c). In the instant case the record 
shows that the trial court did not abuse its discretion because 
appellant, who was not acting in good faith, sought to inspect 
matters which were not evidentiary within the meaning of 
Rule 17 (c) and sought to engage in a fishing expedition. 
Bowman Dairy Co. v. United States, 341 U. S. 214 (1951). 

2. It is contended by appellant that the trial court com¬ 
mitted reversible error by failing to instruct the jury on the 
elements of intentional second degree murder, contrary to 
the principles enunciated by this Court in Weakley v. United 
States (1952), — U. S. App. D. C. —, 198 F. 2d 945. How¬ 
ever, the Weakley case is to be distinguished from the instant 
case* in that Weakley was found guilty of murder in the first 
degree, whereas appellant has been convicted of second degree 
murder. And. by such conviction, the jury in the instant case 
has clearly indicated that appellant was found guilty of an 
unintentional, malicious killing. Hence, the inclusion into 
the charge of the elements of intentional second degree murder 
would not change the verdict and appellant, therefore, has 
suffered no prejudice. 

3. Appellant further contends that the trial court erred in 
its instructions on manslaughter in that it failed to state that 
manslaughter could be committed with an intent to kill. In 
certain jurisdictions, notably the State of West Virginia, the 
element of intent must be included in the charge on man¬ 
slaughter because the punishment for voluntary manslaughter 
is more severe than for involuntary manslaughter. However, 
in this jurisdiction it is the absence of malice that distinguishes 
manslaughter from felonious homicide. The jury in the in¬ 
stant case was correctly instructed on the elements of first 
degree murder, unintentional second degree murder and man¬ 
slaughter. Appellant failed to object to the instructions on 
manslaughter and cannot assign as error those portions of the 
charge pertaining to such offense. In addition, the jury, acting 
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under proper instructions, clearly indicated by its verdict that 
appellant killed Rudolph Butler with malice aforethought, 
thereby rejecting the essential element of manslaughter. 

4. In addition, appellant maintains that the trial court arbi¬ 
trarily excluded defense counsel from adequately cross- 
examining one of the psychiatrists who appeared as a rebuttal 
witness for the Government. However, the record reveals 
that the trial court exercised proper discretion in limiting the 
needless protraction of the so-called general impeachment of 
the Government witness. 


argument 

L Rule 17 (c) provides a method of inspection of the desig¬ 
nated materials prior to trial. It does not provide for dis¬ 
covery. The lower court may quash the subpoena in its 
discretion when, as here, it is made in bad faith and in a 
fishing expedition 

A. Rule 16 provides the only method of discovery 

Even though appellant concedes that he is not entitled, un¬ 
der Rule 16, Fed. Rules Crim. Proc., Title 18, U. S. C. A., to 
obtain his confession or the statements of the other witnesses 
(Br. at p. 8), it is necessary to analyze such Rule in order to 
clearly understand why the trial court did not abuse its discre¬ 
tion in denying appellant’s motion under Rule 17 (c), Fed. 
Rules Crim. Proc., Title 18, U. S. C. A. The pertinent portions 
of Rule 16 read as follows: 

Discovery and Inspection. Upon motion of a de¬ 
fendant * * * the court may order the attorney for the 
government to permit the defendant to inspect and copy 
or photograph designated books, papers, documents or 
tangible objects, obtained from or belonging to the de¬ 
fendant or obtained from others by seizure or by process, 
upon a showing that the items sought may be material 
to the preparation of his defense and that the request is 
reasonable. [Emphasis added.] * * * 

The heading of Rule 16 indicates that it pertains solely to 
“Discovery and Inspection,” and the terms of the Rule limit 
and restrict such discovery and inspection to the designated 



“books, papers, documents or tangible objects,” which the Gov¬ 
ernment has in its possession which were (1) “obtained from 
or belonging to the defendant” or (2) were “obtained from 
others by seizure or by process.” In reviewing Rule 16 in 
Bowman Dairy Co. v. United States, 341 U. S. 214 (1951), the 
Supreme Court stated, inter alia (341 U. S. at 218-219): 

It was intended by the rules to give some measure of 
discovery- Rule 16 was adopted for that purpose. It 
gave discovery as to documents and other materials 
otherwise beyond the reach of the defendant which, as 
in the instant case, might be numerous and difficult to 
identify. The rule was to apply not only to documents 
and other materials belonging to the defendant but also 
to those belonging to others which had been obtained by 
seizure or process. This was a departure from what had 
theretofore been allowed in criminal cases. 

Rule 16 deals with documents and other materials 
that are in the possession of the Government and pro¬ 
vides how they may be made available to the defendant 
for his information. In the interest of orderly pro¬ 
cedure in the handling of books, papers, documents, and 
objects in the custody of the Government accumulated 
in the course of an investigation and subpoenaed for use 
before the grand jury and on the trial, it was provided by 
Rule 16 that the court could order such materials made 
available to the defendant for inspection and copying or 
photographing. In that way, the control and posses¬ 
sion of the Government is not disturbed. Rule 16 pro¬ 
vides the only way the defendant can reach such 
materials so as to inform himself. [Footnote omitted. 
Emphasis added.] 

As the Supreme Court pointed out ibid., the Government 
often obtains by seizure or process, certain books, papers, docu¬ 
ments or objects belonging to the accused or to others during 
an investigation into an alleged crime, particularly if such 
crime involves financial matters or corporate records. Rule 
16 is the only method whereby an accused can inspect the writ¬ 
ings or objects involved prior to trial. However, the courts 
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have expressly held that an accused is not entitled under Rule 
16 to inspect or copy his own statement or confession ( Shores 
v. United States (C. C. A. 8) (1949), 174 F. 2d 838 at 844, 11 

A. L. R. 2d. 635); 17 the statement to the grand jury of a co¬ 
defendant in a conspiracy case ( United States v. Brumfield 
(D. C. La.) (1949), 85 F. Supp. 696); statements or recordings 
which were not obtained from, or belonged to the defendant or 
were obtained from others by seizure or process ( United States 
v. Klock (D. C. N. Y.) (1951), 100 F. Supp. 230 at 235; United 
States v. Chandler (D. C. Mass.) (1947), 7 F. R. D. 365); 18 
statements of defendants and other persons to government 
agents, reports of Federal Bureau of Investigation concerning 
the crime ( United States v. Black (D. C. Ind.) (1946), 6 
F. R. D. 270). Thus, it is settled that Rule 16 provides the dis¬ 
covery process in a criminal case and that appellant, by a sub¬ 
poena and motion under Rule 17 (c) has no right to make a 
discovery-inspection of the Government’s files. 

B. The Bowman Dairy case is to be distinguished from the instant case 

Appellant relies heavily upon the Bowman Dairy Co. case, 
supra. However, the facts and circumstances of that case are 
to be distinguished from those of the instant case in the follow¬ 
ing respects: (1) The Bowman Dairy Co. case, supra, involved 
a contempt hearing growing out of the refusal of a Government 
attorney to produce certain documents (341 U. S. at 216-217). 
Here, the question is whether the lower court abused its dis¬ 
cretion in quashing the subpoena. (2) The subpoena in the 
Bowman Dairy Co. case was limited to the production of those 
“documents, books, papers, and objects” which had been ob¬ 
tained by Government counsel, in any other manner than by 

17 Cf. United States v. Reese (D. C. Penna.) (1951), 11 F. R. D. 424 at 426, 
wherein the Government consented to such an inspection. But see Amstein 
v. United States (1924), 54 App. D. C. 199 at 203, 296 Fed. 946. cert, denied, 
264 U. S. 595. 

"Cf. United States v. Fujimoto (D. C. Hawaii) (1952), 102 F. Supp. 890 
at 897: United States v. Rainey (D. C. Mo.) (1950), 10 F. R. D. 431 at 434. 
See also United States v. Sehiller (C. C. A. 2) (1951), 187 F. 2d 572 at 575; 
and Webb v. United States (C. C. A. 10) (1951), 191 F. 2d. 512 at 515; and 
Barron, Federal Practice and Procedure, Vol. 4, §§ 2031, 2032. In general, see 
United States v. Schncidcrman (D. C. Cal.) (1952), 104 F. Supp. 405. 
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seizure or process, during course of the investigation by the 
grand jury or in the course of the Government’s preparation 
for trial of such books, papers, documents or objects had been 
presented to the grand jury or were to be presented at trial 
(341 U. S. at 217). The Government, in the Bowman Dairy 
Co. case agreed to furnish all the desired material except those 
“documents furnished the Government by voluntary and con¬ 
fidential informants” (341 U. S. at 218). [Emphasis of the 
court omitted. Emphasis added.] Thus, it is clear that the 
Bowman Dairy Co. case was limited to the production docu¬ 
ments which had been so furnished by third parties. It is also 
clear the use by the Supreme Court of the term “documents 
and other materials” (341 U. S. at 218, 219, 221) refers to ma¬ 
terials which are similar to documents, such as books, papers, 
and objects. Aside from the discussion of appellant’s fishing 
expedition to be made hereafter, it is clear that subpoena in 
the instant case did not seek production of the same type of 
“documents” as were involved in the Bowman Dairy Co. case. 19 

The instant case is to further distinguish in that: (4) the 
subpoena in the Bowman Dairy Co. case specifically and ex¬ 
pressly excepted from its scope all “memoranda prepared by 
Government counsel, and documents or papers solicited by 
or volunteered to Government counsel which consist of nar¬ 
rative statements of persons or memoranda of interviews ” (341 
U. S. at 217). [Emphasis added.] That the Supreme Court 
was not concerned with such statements is clearly shown by 
the following statement (341 U. S. at 218): 

The subpoena was broad enough to include any docu¬ 
ments and other materials that had been furnished by 
voluntary informants and which did not “consist of 
narrative statements of persons or memoranda of 
interviews. 

In the instant case, appellant concentrates his appeal on 
but two items in his subpoena namely, “statements made by 

” Appellant sought “statement's,” “names and addresses,” “progress reports 
and police reports,” “all objects or evidence,” all “material” and “criminal 
records” (J. A. 3). He also sought “all documents, books, papers, and ob¬ 
jects solicited by or volunteered to Government counsel” (J. A. 3), which 
is meaningless when compared to the artfully drawn subpoena in the Bo\ c- 
man Dairy Co. case, supra. 
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defendant” and “statements volunteered to the Government 
by witnesses or third parties relating to this case” (Br. at 
pp. 8-15). It is clear that statements of this nature were not 
before the Supreme Court in the Bowman Dairy Co. case. 

C. Rule 17 (c) provides for a subpoena duces tecum 

Notwithstanding the fact that the facts of BowmanDairy Co. 
case supra, differ from those in the instant case, the opinion of 
the Supreme Court must be considered because of the language 
therein which pertains the Rule 17 (c) of the Federal Rules 
of Criminal Procedure, the provisions of which Rule read as 
follows (Title 18 U. S. C.): / 

(c) For production of documentary evidence and of 
objects. —A subpoena may also command the person to 
whom it is directed to produce the books, papers, docu¬ 
ments or other objects designated therein. The court 
on motion made promptly may quash or modify the 
subpoena if compliance would be unreasonable or op¬ 
pressive. The court may direct that books, papers, 
documents or objects designated in the subpoena be 
produced before the court at a time prior to the trial 
or prior to the time when they are to be offered in 
evidence and may upon their production permit the 
books, papers, documents or objects or portions thereof 
to be inspected by the parties and their attorneys. 

After expressly stating that Rule 16 provides the only 
method of discovery (341 U. S. at 219), the Supreme Court 
then considered the meaning of Rule 17 (c) and it had this to 
say, inter alia (341 U. S. at 219 ) 20 

“See Lester B. Ortield, Federal Rule# of Criminal Procedure, 33 Calif. 
L. Rev. 543 at 560 (1945) ; George Dession, The Proponed Federal Rules of 
Criminal Procedure, 18 Conn. Bar J. 58 at 69 (1944) ; Wendell Berge. 
Some Comments on the Proposed Federal Rules of Criminal Procedure, 
34 J. Crim. Law and Crim. 223 at 234 (1943) ; Wm. Scott Stewart, Comments 
on Federal Rules of Criminal Procedure, 8 John Marshall L. Q. 296 at 
301 (1942) : Edward M. Curran, .4 Federal Prosecutor Looks at the New 
Federal Criminal Rules, 13 Dist. of Col. Bar. Assn. J. 3 (1946); George Z. 
Medalie, Federal Rules of Criminal Procedure, Lawyers Guild R. (3) 1 
at 8 (1944). See also 7 Miami L. Rev. 118-120 (Dec. 1959) ; 42 J. Crim. 
Law 774-780 (1952). 
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But if such materials or any part of them are not put 
•in evidence by the Government, the defendant may sub¬ 
poena them under Rule 17 (c) and use them himself. 
It would be strange indeed if the defendant discovered 
some evidence by Rule 16 which the Government was 
not going to introduce and yet could not require its 
production by Rule 17 (c). There may be documents 
and other materials in the possession of the Government 
not subject to Rule 16. No good reason appears to us 
why they may not be reached by subpoena as long as 
they are evidentiary. 

The Supreme Court then proceeded to explain what was 
meant by “evidentiary” and to announce the power of discre¬ 
tion in the lower court, as follows (341 U. S. at 219-220): 21 

That is not to say that the materials thus subpoenaed 
must actually be used in evidence. It is only required 
that a good faith effort be made to obtain evidence. The 
Court may control the use of Rule 17 (c) to that end by 
its power to rule on motions to quash or modify. 

Then, the relationship of Rule 17 (c) to Rule 16 was dis¬ 
cussed and the differences and limitations of the two rules 
noted, as follows (341 U. S. at 220): 

It was not intended by Rule 16 to give a limited right 
of discovery and then by Rule 17 to give a right of dis- 

11 The Supreme Court emphasized its statement with the following note 
(341 U. S. at 220. Note 5) : “We also find, in the same rule, under (c). a 
provision for the production of documentary evidence or objects—the familiar 
subpoena duces tecum—and if the person upon whom the subpoena is served 
thinks it is broad or unreasonable or oppressive, he may apply to the court 
to quash the subpoena. Furthermore, while normally under a subpoena 
the books and other things called for would merely be brought into court 
at the time of the trial, let us say immediately before they are to be offered 
in evidence, there is a provision in this rule that the court may, in the 
proper case, direct that they be brought into court in advance of the time 
that they are offered in evidence, so that they may then l)e inspected in 
advance, for the purpose of course of enabling the party to see whether he 
can use it or whether he wants to use it.” Statement of Mr. G. Aaron 
Youngquist. Member of Advisory Committee. Federal Rules of Criminal 
Procedure, Proceedings of the Institute of Federal Rules of Criminal Proce¬ 
dure (New York University School of Law, Institute Proceedings, Vol. VI, 
1946), pp. 167-168. 
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covery in the broadest terms. Rule 17 provided for the 
usual subpoena ad testificandum and duces tecum , which 
may be issued by the clerk, with the provision that the 
court may direct the materials designated in the sub¬ 
poena duces tecum to be produced at a specified time 
and place for inspection by the defendant. Rule 17 (c) 
was not intended to provide an additional means of dis¬ 
covery. Its chief innovation was to expedite the trial 
by providing a time and place before trial for inspection 
of the subpoenaed materials. United States v. Mary - 
land & Virginia Milk Producers Assn., 9 F. R. D. 509. 
[Emphasis by the court.] 

After so reviewing the two Rules, the following principle was 
announced with regard to Rule 17 (c) (341 U. S. at 220-221): 

* * * However, the plain words of the Rule are not 
to be ignored. They must be given their ordinary mean¬ 
ing to carry out the purpose of establishing a more liberal 
policy for the production, inspection and use of materials 
at the trial. ■ There was no intention to exclude from 
the reach of process of the defendant any material that 
had been used before the grand jury or could be used 
at the trial. In short, any document or other materials, 
admissible as evidence, obtained by the Government by 
solicitation or voluntarily from third persons is subject 
to subpoena. * * * 

However, the Supreme Court expressly placed a limitation 
on the power of a defendant to subpoena documents for in¬ 
spection. After reviewing one of the sections in the subpoena 
before it in the Bowman Dairy Co. case, the Court said, inter 
alia (341 U. S. at 221): 22 

This is a catch-all provision, not intended to produce 
evidentiary materials but is merely a fishing expedition 
to see what may turn up. The clause is therefore in¬ 
valid. 

a The pertinent portions of the subpoena, clause (c), reads as follows (341 
U. S. at 221): “* * * are relevant to the allegations or charges contained 
in said indictment, whether or not they might constitute evidence with re¬ 
spect to the guilt or innocence of any of the defendants * * 

254585—53 - 5 ' 
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Hence, the Supreme Court, in the Bowman Dairy Co. case, 
laid down several principles with regard to Rule 17 (c). First, 
Rule 16 is the only rule of discovery and Rule 17 (c) does not 
expand the right of discovery and inspection. Secondly, a 
defendant is given the right to subpoena such books, papers, 
documents and objects wdiich are in the possession of the 
Government only if such materials are “evidentiary” in na¬ 
ture. 23 Thirdly, the right of a defendant to produce evidence 
and evidentiary matters at his trial by subpoena duces tecum 
was broadened to permit him to procure such matters at a time 
prior to trial. Fourthly, the defendant must make a bona 
fide effort to obtain the evidence, fifthly, the lower court 
was given the discretionary power to quash the subpoena if it 
is apparent that a defendant is not acting in good faith. 
Sixthly, fishing expeditions are not to be permitted under the 
guise of the rights granted by Rule 17 (c). 

D. The trial court may, in its discretion, quash the subpoena 

By applying the above-mentioned principles to the instant 
case, it is immediately apparent that the lower court did not 
commit reversable error in quashing the subpoena in issue. 
The law is now well settled that a refusal to issue a subpoena 
duces tecum or a refusal to quash one already issued is not an 
appealable order since it is not a “final” order. Title 28 
U. S. C. A. § 1291; Cobbledick v. United States, 309 U. S. 323; 
United States v. Tinkofi (C. C. A. 7) (1946), 153 F. 2d. 106, 
107, cert, denied, 265 U. S. 587; United States v. Schlotfeldt 
(C. C. A. 7) (1943), 136 F. 2d. 935. 940, cert, denied, 327 U. S. 
781. 24 

When, however, the defendant proceeds to trial, the issue 
on appeal becomes a matter of reviewing the power of discre- 

13 The article entitled “Pretrial Discovery in Criminal Cases,” 60 Tale 
Law Jour. 626 at 641, set out in appellants brief at pages 11-12 provides an 
excellent discussion of the instant problem. However, the quotation in 
appellant’s brief is misleading. What appellant sets out is not the present 
law, for appellant has quoted Rule 2 of the writer’s Proposed Rules. 

u See also: In re Manufacturers Trading Corp. (C. C. A. 6) (1952), 194 
F. 2d. 94S at 953-954; Dille v. Carter Oil Co. (C. C. A. 10) (1949), 174 F. 2d. 
318, cert, denied, 338 U. S. 850; Thomas French and Sons, Ltd. v. Inter¬ 
national Brand Co. (C. C. A. 1) (1945), 146 F. 2d. 735; In general, see 
United States v. Chin Lim Mow (D. C. Cal.) (1952), 12 F. R. D. 433. 
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tion exercised by the trial court in, as here, quashing the sub¬ 
poena duces tecum ■ * Bowman Dairy Co. v. Urated States, 
341 U. S. at 219-220; Christoff el v. United States (1952), — 
U. S. App. D. C. —, 200 F. 2d 734 at 740, remanded on other 
grounds, 21 U. S. Law Week 3285 (341 Misc.) (decided May 
4, 1953); United States v. Mesarosh (D. C. Pa.) (1952), 13 
F. R. D. 180 at 184; United States v. Iozia (D. C. N. Y.) (1952), 
13 F. R. D. 335 at 338). 

E. The trial court did not abuse its discretion 

That the lower court did not abuse its descretion in quashing 
the instant subpoena is apparent from the record. 

1. Appellant did not act in good faith. —The first indication 
of appellant’s lack of good faith is in the broad, meanlingless 
terms used in designating the matters sought. An accused 
who concientiously seeks advantageous matters which he fully 
expects to be used against him can be expected to spell out in 
definite, if not precise terms, just what it is that he seeks to 
inspect. Appellant’s vague generalities bespeak his bad faith. 

More specifically, appellant sought to obtain the names and 
addresses of the Government’s intended witnesses and their 
criminal records. Appellant was entitled the names and ad¬ 
dresses, because this is a capital case. Title 18, U. S. C. 3432. 26 
The search for their criminal records was for appellant, not 
the chore of Government counsel. Such useless requests 
demonstrate a lack of good faith. 

But the most conclusive evidence of appellants flagrant bad 
faith is that pertaining to his request for the right to inspect 
his own statement. Appellant claims, on appeal, that the use 
of such statement would have assisted his psychiatrist in ex¬ 
amining him for a mental condition, i. e., an irrestible impulse. 

“The power of discretion is given to the trial court in Rule 17 (c) in the 
following terms: “• * * the court on motion made promptly may quash or 
modify the subpoena if compliance would be unreasonable or oppressive. 
The court may direct that books * * * designated be produced before the 
court at a time prior to the time when they are to be offered in evidence and 
may upon their production permit the books * * * to be inspected [em¬ 
phasis added] * * *.” 

“ Appellant does not now claim that he was denied such witness list, and 
if the Government failed to deliver it, appellant’s proper course would have 
been a motion to compel under Title 18, U. S. C. § 3432. 
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The record shows that the killing took place on November 25, 
1952. Appellant was indicted on December 17,1951 (J. A. 1) 
but the motion for discovery, dated January 16, 1952, (J. A. 
1-2), and the motion under Rule 17 (c), dated February 8,1952 
(J. A. 3-7), did not mention a mental condition. The trial 
began on March 12, 1952. No mention of insanity was made 
on behalf of appellant at the time his statement was introduced 
(J. A. 37), and, at the proper time, Doctor Miller appeared 
and testified on behalf of appellant, to which testimony the 
Government registered surprise since no prior mention had 
been made of insanity (R. 474-476, 623). 27 The important 
thing to be noted is that Doctor Miller stated that he did not 
examine appellant until the day before he testified, i. e., March 
17, 1952 (J. A. 53, 55-56).® Such activities cannot, by any 
stretch of imagination, denote good faith. 29 Additional evi¬ 
dence, in hindsight perhaps, is to be deduced from the fact that 
appellant has omitted from his appeal all but two of the mat¬ 
ters specified in the subpoena (Br. at pp. S-15). See United 
States v. Mesarosh, supra. 

2. The matters sought were not evidentiary in nature .— 
Appellant sought the names, addresses and criminal records of 
the Government’s witnesses, progress reports and police re¬ 
ports, all objects and evidence to be introduced by the Govern- 

57 The opinion of the District Court in United States v. Robertson, Crim. 
Xo. 545—19, cited by appellant (Br. at pp. 13-14) is not only incorrectly set 
out. but is also not in point. In the first place. Rule 16 was involved, not 
Rule 17 (c); secondly, the alleged mental condition of the accused was 
before the court on the motion, and thirdly, the trial court granted the 
motion but held that Rule 16 did not apply. 

“Appellant, in his brief, makes much of the fact that Doctor Miller 
testified that more time would have enabled him to make a more thorough 
examiniation of appellant (Br. at pp. 12). In view of the Doctor's own 
testimony that he did not examine appellant until March 17, 1952, it is 
clear that an effort is now being made to lift the burden of responsibility 
from its proper location and to place it upon Government counsel (J. A. 
59-60). 

“It is to be noted that appellant could not be prejudiced by the quashing 
of the subpoena because appellant was given a copy of his statement on 
March 13. 1952 (R. 250), and his doctor presumably had it at the time 
he examined appellant on March 17, 1952 (J. A. 62-63). 

Furthermore. Doctor Miller clearly stated that, in his opinion, appellant 
was of unsound mind at the time the killing took place (J. A. 57-58). It 
is difficult to see what more could be said to the jury on behalf of appellant. 
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ment, all material seized from appellant, and all documents, 
books, papers, and objects solicited by or volunteered to Gov¬ 
ernment counsel (J. A. 3). Suffice it to say that the record 
is devoid of any showing of the evidentiary nature of such 
items. 

Appellant also sought to inspect his own statements and the 
statements of witnesses or third parties (J. A. 3). The vague 
and indefinite terms of the subpoena casts little light on the 
nature of the items desired. It seems unlikely that the state¬ 
ment of a third party, other than a witness, would be admis¬ 
sible. And the statements of appellant and witnesses, which 
we must assume were their written statements, do not fall 
within the Bowman Dairy Co. case. As is pointed out here¬ 
inabove, the Supreme Court held merely that documents or 
other materials which the Government obtained by solicitation 
or voluntarily from third persons are subject to a subpoena 
duces tecum (341 U. S. at 221). The Supreme Court made no 
mention of statements of an accused or of witnesses, confi¬ 
dential, privileged or otherwise. It was concerned with evi¬ 
dentiary matter in the form of books, papers, documents or 
other objects and the items sought to be inspected by appellant 
fail to fall within such category. 30 

3. Appellant by the use of catch-all provisions was on a 
fishing expedition. —The subpoena called, inter alia, for the 
following items (J. A. 3): 

All objects or evidence which the Government in¬ 
tended to introduce at the trial, 

All material seized from defendant, 

All documents, books, papers, and objects solicited 
by or volunteered to Government counsel. 

’“That Rule 17 (c) is applicable only to such types of evidentiary matters 
is shown by the repeated use of such terms within the Rule, as follows: 
“A subpoena may also command the person to whom it is directed to 
produce the books, papers, documents, or other objects designated therein. 
The court on motion promptly made may quash or modify the subpoena 
if compliance would be unreasonable or oppressive. The court may direct 
that books, papers, documents, or objects designated in the subpoena be 
produced before the court at a time prior to the trial or prior to the 
time when they are to be offered in evidence and may upon their production 
permit the books, papers, documents, or objects or portions thereof to be 
inspected by their parties and their attorneys.” [Emphasis added.] 
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Any language more vague or uncertain would be difficult 
to inscribe. The only items which appellant could have re¬ 
quested which would more definitely designate his motion as 
a fishing expedition would be a line, a pole, and a pond. 

Even the more specific portions of the subpoena indicate 
the catch-all nature of the thing. Appellant asked for the 
names and address of all Government witnesses (which, in a 
capital case, he vras entitled to receive under the statutes), 31 
their criminal records (which he could find for himself) and 
the progress reports and police reports (which could not be used 
at the trial). Thus, it is clear that appellant was seeking all 
and everything. 

Appellant also sought to inspect the “statements made by 
defendant,” and the “statements volunteered to the Govern¬ 
ment by witnesses or third parties relating to this case.” We 
assume, again, that he meant their written statements, but we 
cannot assume that he meant specific written statements. 
When he wanted to discover what statements had been made 
and vrho made them, he properly made a motion under Rule 16 
(J. A. 1-2). This vras denied and appellant now concedes that 
the order of the lower court was proper with regard to such 
motion (Br. at p. 8). Now appellant attempts to use the same 
discovery process under Rule 17 (c) and this he cannot do. 
Bowman Dairy Co. v. United States, 341 U. S. at 220. Even 
assuming, arguendo, that a statement is a book, paper, docu¬ 
ment or other object, within the meaning of Rule 17 (c), appel¬ 
lant has failed to properly designate the items sought and, 
failing to do so, he was not entitled to inspect them. Indeed, 
he did not intend to inspect them. Rather he was seeking a 
method of discovery whereby he could rummage in the Gov¬ 
ernment’s files to see “what may turn up.” Bowman Dairy 
Co. v. United States, 341 U. S. at 221; United States v. Iozia, 
supra. In general, see: In re Investigation of World Arrange - 
ments, Inc. (D. C. D. C.) (1952), 13 F. R. D. 280. 

Hence, the record clearly demonstrates that the lower court 
did not abuse its discretion in quashing appellant’s subpoena. 
The verdict and judgment should not be disturbed. 


" See Note No. 26, supra. 
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II. Appellant has suffered no prejudice by virtue of the fact 
that the trial court did not instruct the jury that second 
degree murder could be, under certain conditions, an in¬ 
tentional or purposeful killing. The charge was complete 
and correct as to first degree murder, manslaughter and 
unintentional second degree murder. Appellant was found 
guilty of murder in the second degree and by its verdict, the 
jury has indicated that it believed that the killing in the 
instant case to have been unintentional 

Appellant contends that the trial court committed reversible 
error by instructing the jury on the elements of second degree 
murder, contrary to the principles enunciated by this Court in 
Weakley v. United States (1952), — TJ. S. App. D. C. —, 198 
F. 2d 945. 32 However, when the record in the instant case is 
reviewed in the light of the fact that Weakley was convicted 
of first degree murder and was sentenced to be electrocuted, it 
is clearly seen that appellant, who has been convicted of second 

” The trial court instructed the jury in the instant case in pertinent part 
as follows (J. A. 91) : 

“Murder in the second degree is the unlawful killing of another where there 
is not a premeditated design and plan to effect death, but where there is 
malice aforethought, I have already explained to you what malice afore¬ 
thought means. 

“Murder in the second degree differs from murder in the first degree, in 
that murder in the second degree may be committed without a purpose or 
intent to kill, or without premeditation and deliberation. A killing under 
the influence of passion induced by insufficient provocation may be murder 
in the second degree, if it is accompanied by malice. Consequently, if you 
find that the defendant killed with malice—bearing in mind the definition of 
‘malice* I have given you—but without premeditation and deliberation, or 
without purpose and intent to kill, you may find the defendant guilty of 
murder in the second degree; or, if there is a reasonable doubt in your minds 
as to whether there was a purpose and intent to kill, or whether there was 
any premeditation and deliberation, you may find the defendant guilty of 
murder in the second degree, rather than guilty of murder in the first degree.” 
And, in defining “malice,” the trial court instructed that (J. A. 90-91) : 

“* * * Malice, in the eyes of the law, is a state of mind; it shows a heart 
fatally bent on mischief and unmindful of social duties. Malice, as the law 
knows it, may also be defined as a condition of mind that prompts a person 
to do an injurious act wilfully to the injury of another. Malice may be 
implied or inferred from the act committed, or it may be expressed. 
[Emphasis added.] * * *” 
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degree murder and sentenced to serve a term of imprisonment 
of from 5 to 21 years, has suffered no prejudice. 33 

The verdict in the instant case is of the utmost importance 
in determining prejudice. Having been convicted of second 
degree murder, the lesser charge, appellant could not possibly 
be harmed by the failure of the trial court to include the ele¬ 
ments of intentional second degree murder in the charge to 
the jury. The verdict indicates clearly that appellant was 
found guilty of malicious, unintentional murder in the second 
degree. He cannot, therefore, assign as prejudicial error the 
failure of the trial court to charge the' jury in accordance 
with the Weakley case. 34 

In Weakley, the accused was found guilty of murder in the 
first degree. The trial court in that case instructed the jury, 
in effect, that second degree murder, the lesser charge, could 
not be committed if the jury found that the killing had been 
intentional. This Court was concerned because second degree 
murder can, under certain circumstances, be an intentional, 
malicious killing even though premeditation and deliberation 
are absent. This Court was likewise concerned over the fact 
that the jury, under the instructions given them, might have 
equated premeditation and deliberation with purpose or intent, 
thereby depriving of all meaning the statutory distinction 
between first and second degree murder. Therefore, the 
Weakley case was remanded for a new trial because, as this 
Court said (198 F. 2d at 942-944): 

“ It is to be noted that appellant failed to submit written prayers on the 
elements of first degree murder, second decree murder or manslaughter 
(R. 9-2S), expressed satisfaction with the instructions given (J. A. 90), and 
did not assign errors in the instructions in his motion for new trial (R. 34). 
See Rule 30. Federal Rules of Criminal Procedure (Title IS, U. S. C.) ; 
Villaroman v. United States (1930), S7 U. S. App. D. C. 240, 1S4 F. 2d 261; 
and Pritchitt v. United States (1950), S7 U. S. App. D. C. 374. 185 F. 2d 438, 
cert, denied. 341 U. S. 905. C. F. Rule 52 (b). Federal Rules of Criminal 
Procedure (Title 18, U. S. C.). 

** See also Jackson v. United States (1919), 4S App. D. C. 272; Lee v. 
United States (1940), 72 App. D. C. 147, 112 F. 2d 46; Nestlerodc v. United 
States (1941), 74 App. D. C. 276, 122 F. 2d 56; Thomas v. United States 
(1946), 81 U. S. App. D. C. 314, 158 F. 2d 97, cert, denied, 331 U. S. 332; 
Parker v. United States (1946), 81 U. S. App. D. C. 282, 158 F. 2d 185, cert, 
denied, 330 U. S. 829; Goodall v. United States (1950), 86 U. S. App. D. C. 
148,180 F. 2d 397, cert, denied, 339 U. S. 987. C. F. Sabens v. United States 
(1913), 40 App. D. C. 440. 
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* * * the homicide might have been second degree 
murder even though committed with a purpose or intent 
to kill. It is the absence of deliberation and premedita¬ 
tion, not the absence of purpose or intent, which makes 
the difference. 

* * - * * * 

* * * If the jury believed, as the evidence permitted, 
that the killing was purposeful or intentional, the in¬ 
structions given well might have led them to conclude 
they were required to bring in a verdict of first degree 
murder. This is not the law. * * * The decisive dif¬ 
ference between first and second degree is not intent or 
purpose, which might be present in either, but premedi¬ 
tation and deliberation. Intent or purpose must be 
present in first degree murder but might be present in 
second degree, for an intentional killing without pre¬ 
meditation and deliberation may be murder in the second 
degree * * * 

***** 

* * * where there are deliberation and premeditation 
there necessarily is purpose and, therefore, the ingredi¬ 
ents of first degree. Where, however, there is purpose 
but not deliberation and premeditation the crime may 
be second degree. The jury was never so instructed 
and indeed were led to believe the homicide could not 
be second degree murder if there was a purpose to 
kiU. * * * 

It is clear, therefore, that the fault contained in the Weakley 
instruction is one of ommission, not commission. It was not 
disputed that the trial court’s instructions on the definition of 
first degree murder were correct, nor did this Court dispute the 
fact that an “unlawful killing with malice but without a pur¬ 
pose or an intent to kill and without premeditation and de¬ 
liberation” constitutes murder in the second degree. But, said 
this Court, under certain circumstances, an unlawful killing 
with malice aforethought and with a purpose or intent to kill 
may also constitute, in the absence of premeditation and de¬ 
liberation, the crime of murder in the second degree and the 
jury should have been so informed. The effect of the instruc- 
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tions in the Weakley case was to limit the scope of murder in 
the second degree by permitting a finding of guilty only upon 
the establishment of an absence of a purpose or intent to kill. 

The failure of the trial court to give a full instruction with 
respect to second degree murder in the Weakley case was obvi¬ 
ously prejudicial. There, the jury found Luther Weakley 
guilty of murder in the first degree and he was sentenced to die. 
It is clear that the jury, after having received additional in¬ 
structions on the differences between first and second degree 
murder, found that the killing had been purposeful and inten¬ 
tional. However, had the jury known that such elements may 
also be present in second degree murder, it is possible that they 
might have concluded that Weakley w r as guilty of the lesser 
crime. The prejudice was obvious. 

In the instant case, however, appellant was convicted of sec¬ 
ond degree murder. Here, as in Weakley, the jury was care¬ 
fully and correctly instructed on the elements of first degree 
murder, unintentional second degree murder and manslaughter. 
Unlike Weakley, the jury by its verdict clearly found, under 
the instructions given them, that the killing was not purposeful 
or intentional. Under these circumstances, whether the jury 
knew that purpose and intent may exist in second degree mur¬ 
der is immaterial. Certainly, such knowledge could have in 
no way affected the verdict and it follows, as a necessary con¬ 
sequence, that the omission of that element of second degree 
murder from the charge given in the instant case was in no way 
prejudicial to appellant. The verdict truly reflected in the law 
the jury’s view of the facts. 

Therefore, appellant could not possibly have suffered harm 
or detriment. The jury quite obviously found that appellant 
lacked premeditation, deliberation, purpose and intent when he 
shot and killed Rudolph Butler because, under proper instruc¬ 
tions on the elements of first degree murder, they did not find 
him guilty of such offense. But, said the jury by its verdict, 
this felonious killing, although unintentional, was committed 
with malice. Hence, the jury properly found appellant guilty 
of second degree murder. The amplification of the charge so 
as to include the elements of intentional second degree murder 
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would not change such verdict and appellant has suffered no 
prejudice. 

III. Under the evidence, appellant was not entitled to an in¬ 
struction on manslaughter, and he cannot, therefore, com¬ 
plain if such an instruction were given, especially when he 
did not object to the instructions at the time of trial. As¬ 
suming, however, that he is entitled to raise an objection to 
the instructions, it is clear that his objection is without 
merit. The charge given in the instant case properly de¬ 
fined manslaughter as the unlawful killing of a human 
being without malice 

Appellant contends that the trial court erred in its instruc¬ 
tions on manslaughter in that it failed to state that man¬ 
slaughter could be committed with an intent to kill. This con¬ 
tention, as raised in the instant case, is without foundation 
in law or fact. 

1. Appellant failed to comply with Rule 30. —The pertinent 
provisions of Rule 30 of the Federal Rules of Criminal Pro¬ 
cedure (Title 18 U. S. C.) provides as follows: 

At the close of the evidence or at such earlier time during 
the trial as the court reasonably directs, any party may 
file written requests that the court instruct the jury on 
the law as set forth in the quests. * * * The court shall 
inform counsel of its proposed action upon the requests 
prior to their arguments to the jury, but the court shall 
instruct the jury after the arguments are completed. 
No party may assign as error any portion of the charge 
or omission therefrom unless he objects thereto before 
the jury retires to consider its verdict, stating distinctly 
the matter to which he objects and the grounds of his 
objection. [Emphasis added.] * * * 

The written prayers which appellant submitted to the trial 
court did not request instructions on the elements of first de¬ 
gree murder, second degree murder or manslaughter (R. 9-28).” 

* The written prayers submitted by appellant requested instructions cov¬ 
ering the fact that an indictment does not constitute evidence (Prayer No. 
1, R. 9); reasonable doubt (Prayer No. 2, R. 10-11); self-defense (Prayers 
No. 3-7, 12-14, 18, R. 12-16, 22-24, 28) ; insanity (Prayers No. 8, 17, R. 17, 
27); jury can reject testimony of a false witness (Prayer No. 9, R. 18); 
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During the review, out of the presence of the jury, of the ten¬ 
dered prayers, counsel for appellant did not object or comment 
on the discussion of the five possible verdicts in the instant 
case (R. 651-652), and when the trial court defined the various 
degrees of homicide arising out of the statutes in this juris¬ 
diction (R. 653-654), counsel’s only comments pertained to 
the tendered prayers (R. 654). 

Then, after the instructions had been given to the jury and 
before the jury retired to consider its verdice, counsel for ap¬ 
pellant made the following observations (J. A. 99): 

Mr. Laughlin. I want to renew my request, Your 
Honor for the instructions that were tendered. 

The Court. Yes. 

Mr. Laughlin. I think that is necessary, under the 
Villaroman case. I think the points have been well- 
covered in your instructions, Your Honor, I listened 
carefully, and I cannot find much fault with them. 
[Emphasis added.] 

Hence, it is manifestly clear that appellant cannot assign 
as error the portions of the charge here in issue. He failed to 
object to the charge given, he failed to state distinctly the 
matter to which he objected, and he failed to state the grounds 
of his objection. Rule 30, supra; Villaroman v. United States 
(1950), 87 U. S. App. D. C. 240, 184 F. 2d 261. And see 
Pritchett v. United States (1950), 87 U. S. App. D. C. 374,185 
F. 2d 438, cert, denied, 341 U. S. 905, involving a conviction 
of first degree murder, wherein this Court said, inter alia, 
(87 U. S. App. D. C. at 376): 

The appellant next contends that the trial court failed 
adequately and completely to instruct the jury. This 
contention is completely without merit. A careful 
reading of the trial court’s instructions discloses that 
first and second degree murder, manslaughter, self-de¬ 
fense, malice aforethought, reasonable doubt, etc., were 

jury is sole judge of credibility (Prayer No. 10, R. 19); jury to decide the 
case from the evidence adduced at trial (Prayer No. 10-A, R. 21); and 
the jury to determine the voluntary character of the confession (Prayers 
No. 15-16, R. 25-26). 


39 


carefully discussed by the court. Defense counsel must 
have felt this to be true after the charge was delivered 
as he made only a general objection to the charge. 

2. The instruction on manslaughter was correct. —Assuming 
that appellant can challenge the instruction on manslaughter, 
his contention that the instant charge was incorrect in fail¬ 
ing to instruct the jury that manslaughter may be committed 
with an intent to kill, is without merit. 86 

Manslaughter is, as the court charged, the unlawful killing 
of another without malice, express or implied. Stevenson v. 
United States, 162 U. S. 313; Kinard v. United States (1938), 
68 App. D. C. 250,96 F. 2d 522; Marcus v. United States (1936), 
66 App. D. 298, 86 F. 2d 854. By its very definition, man¬ 
slaughter differs from murder in that in the former there is no 
malice. Again, in manslaughter the question of intent is not 
relevant. Bishop v. United States (1939), 71 App. D. C. 132, 

* The trial court instructed the jury, inter alia, as follows (J. A. 91-02,97): 

“Manslaughter, members of the jury, is the unlawful kiUing of a human 
being without malice. A classic explanation of the meaning of the term 
'manslaughter’ is that it is such killing that happened either on a sudden 
quarrel or in the commission of an unlawful act, without any deliberate 
intention of doing any mischief at all. If the killing is in a sudden heat of 
passion caused by adequate and sufficient provocation, the crime is man¬ 
slaughter. In order to reduce murder to manslaughter, however, the pas¬ 
sion must be of such degree as would cause an ordinary man to act on im¬ 
pulse, without reflection. In addition to great provocation, there must be 
passion and hot blood caused by that provocation. If a person justifiably 
acts in self-defense—and I will explain ‘self-defense’ to you shortly—but 
uses more force than is reasonably necessary, and as a result someone is 
killed, he is guilty of manslaughter. For example, if a person can success¬ 
fully defend himself without killing his assailant, and yet he kills his assail¬ 
ant, he is guilty of manslaughter. Whether it was reasonable to kill in 
self-defense, under all the circumstances, it is for the members of the jury 
to determine. * * * 

“Moreover, members of the jury, if you find that the Government has not 
proved beyond a reasonable doubt that the defendant is guilty of murder 
either in the first or second degree, but that the Government has proved 
beyond a reasonable doubt that the defendant is guilty of the unlawful 
killing of Rudolph Butler without malice, so as to constitute manslaughter 
as I have defined it to you, then your verdict should be guilty of man¬ 
slaughter. On the other hand, if the Government has not proved beyond a 
reasonable doubt that the defendant unlawfully killed Rudolph Butler, 
without malice, so as to constitute manslaughter, your verdict will be not 
guilty.” 
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107 F. 2d 297. There this Court stated, inter alia (71 App. 
D. C. at 136): 37 

The crime of manslaughter occurs when the killing is 
done in “heat of passion” engendered by adequate provo¬ 
cation. To constitute this crime it is not required to 
show that the killing was done purposely, deliberately, 
premeditatedly or with malice aforethought. It is only 
necessary to show that the killing was committed in 
“heat of passion” upon sufficient provocation. [Em¬ 
phasis added.] 

There being no requirement to show that the killing was 
done purposely, it follows, a fortiori, that in manslaughter 
there is no requirement that there be an intent to kill. The 
essence of the crime is the fact that it is an unlawful killing 
without malice and if the killing is unlawful, the intent of the 
killer is irrelevant. Therefore, there was no necessity for an 
instruction as to appellant’s intent. 

Appellant’s error herein lies in his failure to observe that 
there are no differences in the degree of manslaughter in this 
jurisdiction. Manslaughter whether it be a killing provoked 
by passion or hot blood or brought about through gross and 
w'anton recklessness is punishable under the same statute. Dis¬ 
trict of Columbia Code (1951), § 22-2405. 38 If there were 
in this jurisdiction statutory degrees of manslaughter such as 
voluntary and involuntary manslaughter, with different punish¬ 
ments for each, then the question of intent might, in a proper 
case, have some relevancy. Such, however, is not the case 
herein. The cases relied upon by appellant such as State v. 
Foley (194S), 47 S. E. 2d 40 (W. Va.) and State v. Reppert 
(1949), 52 S. E. 2d 820 (W. Va.), are predicated on such statu¬ 
tory distinction. In both those cases it was held to be preju- 

^See also Patten v. United States (1914), 42 App. D. C. 239; Marcus v. 
United States (1936), 66 App. D. C. 299 at 303, S6 F. 2d S54: Ncstlcrode v. 
United States, supra; United States v. Edmonds (1946) (D. C. D. C.) 63 F. 
Supp. 968. 

"The District of Columbia Code (1951), §22-2405, provides as follows: 
“Whoever commits manslaughter shall be punished by a fine not exceeding 
one thousand dollars, or by imprisonment not exceeding fifteen years, or 
both such fine and imprisonment.” See also Section 40-606, wherein the 
crime of negligent homicide is defined. 
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dicial error not to instruct the jury that the distinction between 
voluntary and involuntary manslaughter lay in the presence 
in the former of an intent to kill; but the West Virginia Code 
sets up two specific degrees of manslaughter, i. e., voluntary 
and involuntary and provides different punishments for each.* 9 
And State of Maryland v. Chapman (1951 (D. C. Md.), 101 
F. Supp. 335, and Nushaum v. State (1928) (Md.), 143 A. 872, 
relied upon by appellant are likewise distinguishable. 40 Ob¬ 
viously in jurisdictions where there is a statutory distinction in 
the degrees of manslaughter it is necessary to state the con¬ 
stituent elements of both. In this jurisdiction, where man¬ 
slaughter is the unlawful killing of a human being without 
malice, no such distinction exists and the objection of appellant 
is completely without merit. 

3. Appellant has suffered no prejudice .—In receiving an in¬ 
struction on manslaughter, the jury was permitted to consider 
returning a verdict of conviction of a crime of less severity than 
that with which appellant was charged. Appellant, therefore, 
received more than he was entitled to under the evidence ad¬ 
duced at the trial and he cannot now complain. However, ap¬ 
pellant does contend that he has been prejudiced because the 
jury might have found him guilty of manslaughter if the trial 
court had given proper instructions on the elements of inten¬ 
tional second degree murder. This contention warrants but 
summary consideration. 

In the first place, as in hereinabove discussed, manslaughter 
in this jurisdiction is the unlawful killing of another without 

* Thus Chapter 61, Article 2, § 5919, West Virginia Code, 1949 Ed., pro¬ 
vides: “ Voluntary Manslaughter; penalty. Voluntary manslaughter shall 
be punished by confinement in the penitentiary for not less than one or more 
than five years.” Chapter 61, Article 2, § 5920 provides: “ Involuntary 
manslaughter; penalty. Involuntary manslaughter is a misdemeanor and 
any person convicted thereof shall be confined in jail, not to exceed one 
year, or fined not to exceed $1,000 or both in the discretion of the court” 

40 In the Nustaum case, supra, the definitions of various homicides and the 
instructions involved therein, were not in issue on appeal. The definition 
of manslaughter appears to be oWter dicta. The case involved the terms of 
the indictment and on such point, the trial court was sustained (143 A. at 
878). However, the judgment was reversed because the defendant had 
been permitted to answer questions designed to show that he had pur¬ 
chased the death-automobile for rum-running purposes. The Chapman case 
supra, was a federal case but Maryland law was in issue. 
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malice, express or implied. Therefore, even had the trial 
court inserted into its instructions a definition of intentional 
second degree murder, the jury would not have altered its 
verdict. This Court reversed in Weakley because erroneous 
instructions were given as to second degree murder, the lesser 
charge. In the instant case, the instructions on manslaughter, 
the lesser offense, were complete and correct. The jury was 
told, in effect, that second degree murder is a malicious, un¬ 
intentional killing. They were also told that manslaughter 
is an unlawful killing without malice. They were, in these 
respects, correctly charged. However, under such instructions 
and after hearing all the evidence, they chose to find appellant 
guilty of murder in the second degree. The jury obviously 
found malice and therefore rejected manslaughter. The in¬ 
clusion into the charge of the elements of intentional second 
degree murder, which likewise would have included the element 
of malice, would not change the verdict. 

Secondly, the definitions of manslaughter contained in the 
Weakley instructions and those given in the instant case are 
the same, and the supplemental instructions on the elements 
of such crime are essentially similar in both cases (J. A. 
91-92) ( Weakley v. United States, supra, Joint Appendix at 
p. 94). 41 However, in the Weakley case, this Court repeatedly 
stated that the jury could have found the accused guilty of 
murder in the second degree but did not, at any point, mention 
the possibility of a verdict of manslaughter. In view of the 
law and the facts, this Court remanded in Weakley solely to 
have the instructions state “* * * accurately the difference 
between first and second degree murder or remove the confusion 
which the jury evidenced in that regard. * * * 

In Weakley, it is held that intent must exist in first degree 
murder and might exist in second degree. However, it is now 
well-settled by repeated decisions that malice must exist in 

41 It is to be noted that on retrial, Luther Weakley was found guilty of 
manslaughter. The instructions in the second case and in the instant 
case which pertained to manslaughter were similar to that which were 
given in the first Weakley case, supra. However, this Court has denied 
Weakley the right to appeal in -forma pauperis in the second case since 
there is no substantial question presented on appeal (Misc. No. 3G6) (1953). 
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both first and second degree murder but that it cannot exist 
in manslaughter. The verdict in the instant case dearly 
shows that the jury considered appellant’s crime to be an 
unintentional but felonious and malicious killing. Having 
found malice, the jury would be unaffected by an instruction 
on intentional second degree murder since such offense, of 
necessity, also includes a finding of malice. The evidence 
supports the verdict and it should not be disturbed on appeal. 

IV. Appellant was permitted to cross-examine one of the 
psychiatrists who appeared for the Government in great 
detail in an attempt to impeach such witness. The trial 
court did not abuse its discretion by limiting somewhat the 
scope of the cross-examination 

Appellant complains that the trial court arbitrarily excluded 
his counsel from adequately cross-examining one of the psy¬ 
chiatrists who appeared as a rebuttal witness for the Govern¬ 
ment. This complaint is without merit. 

The case cited by appellant (Br. at p. 23), Lindsay v. United 
States (1942), 77 U. S. App. D. C. 1, 133 F. 2d 368, is not in 
point, for in that case (77 U. S. App. D. C. at 5): 

The cross-examination, thus in three instances limited 
by the trial court, went to the crucial question was the 
appellant a psychotic imbecile unable at the time of the 
acts charged against him to appreciate the moral quality 
of his conduct. [Emphasis supplied.] * * * 

And, Alford v. United States (1931), 282 U. S. 687, cited by 
appellant (Br. at p. 21), is likewise not in point. 4 * There, the 
answer to the question, “Where do you live?” was not per¬ 
mitted on cross-examination, and of this question the Supreme 
Court, inter alia, said (282 U. S. at 693): 

" United States v. Brandt (C. C. A. 2 1952) 196 F. 2d 653, cited by appel¬ 
lant (Br. at pp. 21, 25-26) is not in point. In that case “the trial court 
asked more than 900 questions during an eight-day trial, and cross-examined 
several witnesses extensively, including defendant and when questioning 
appeared to have purpose of underlining inconsistencies in defense, and of 
eliciting admissions bearing on credibility of defense witnesses” (headnote 
by the court, 196 F. 2d at 653). Such facts are not present in the instant 
case. 
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The purpose obviously was not, as the trial court seemed 
to think, to discredit the witness by showing that he was 
charged with a crime, but to show by such facts as proper 
cross-examination might develop, that his testimony was 
biased because given under promise or expectation of 
immunity, or under the coercive effect of his detention 
by officers of the United States, which was conducting 
the present prosecution (citations omitted). 

However, the well settled rules of law applicable to the scope 
and extent of cross-examination were reiterated in both the 
Lindsay case, supra, and the Alford case, supra, and these 
rules are controlling in the instant case. In the Lindsay case, 
this Court said, inter alia (77 U. S. App. D. C. at 2): 

It is often stated that the control of cross-examination 
is within the discretion of the trial judge, but it is only 
after a party has had an opportunity substantially to 
exercise the right of cross-examination that discretion 
becomes operative. 

In respect of such things as needless protraction, con¬ 
duct of an examination in a manner unfair to a witness, 
undue inquiry into collateral matters to test credibility, 
and the like, cross-examination is properly within the 
discretion of the trial judge, and there can be no reversal 
except for abuse. But the distinction between limita¬ 
tion of cross-examination in such respects and denial of 
the right of cross-examination is clear and well es¬ 
tablished. [Emphasis added.] * * * 

The Supreme Court, in the Alford case, supra, also spoke of 
the trial court’s discretion in limiting the scope of cross-exami¬ 
nation, saying, inter alia (2S2 U. S. at 694): 

The extent of cross-examination with respect to an 
appropriate subject of inquiry is within the sound dis¬ 
cretion of the trial court. It may exercise a reasonable 
judgment in determining when the subject is exhausted. 
[Citations omitted. Emphasis added.] * * * 
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The most recent decision of this Court on the instant issue 
is Christoff el v. United States, supra, wherein, on facts stronger 
than here necessary, it was stated (200 F. 2d at 740, 741): 45 

Appellant points to excluded questions which should 
have been permitted, but this is not enough unless there 
is an abuse of discretion in the limitations imposed. 
In determining this it is well settled that substantial 
latitude resides in the trial court. See Alford v. United 
States, 1931, 282 U. S. 687, 694, 51 S. Ct. 218; 73 L. Ed. 
624, and Lindsey v. United States, 1942, 77 U. S. App. 
D. C. 1,133 F. 2d 368. 

* * * * * 

Some pertinent questions were altogether unan¬ 
swered, but the cross-examination as a whole was so full 
that we find no such abuse by the limitations imposed 
as warrants reversal. Counsel was accorded and availed 
himself of the opportunity substantially to exercise his 
right to cross-examine. Therefore a discretion as to its 
scope became lodged in the trial court. Glosser v. United 
States, 1942,315 U. S. 60,83,62 S. Ct. 457,86 L. Ed. 680; 
Collazo v. United States, 1952, 90 U. S. App. D. C. 241, 
196 F. 2d 573, certiorari denied, 343 U. S. 968; 72 S. Ct. 
1065; Wright v. United States, 1950, 87IJ. S. App. D. C. 
67, 183 F. 2d 821; Lindsey v. United States, supra. 
A reasonable latitude was allowed, including a probing 
of the precise issue of presence and whereabouts of com¬ 
mittee members when a quorum was essential. This 
issue was sufficiently and fairly tested before the jury 
through both direct and cross-examination. [Empha¬ 
sis supplied.] * * * 

The record in the instant case reveals that the trial court 
called counsel to the bench (J. A. 76) and suggested that spe¬ 
cific questions should be asked (J. A. 77). This was done only 

« See also Wright v. United States (1950), 87 U. S. App. D. C. 67,183 F. 
2d 821; Beach v. United States (1945), 80 App. D. C. 160, 149 F. 2d 837, 
cert denied, 326 U. S. 745; United States v. Confarti (C. C. A. 7) (1953), 
200 F. 2d 365 at 370. 
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have counsel had asked some forty-eight questions on the gen¬ 
eral field of psychiatric medicine (R. 531-539). 44 Further¬ 
more, the trial court did not prohibit the witness from answering 
specific questions, nor did the trial court curtail the cross- 
examination. The court merely suggested that the needless 
protraction of the so-called general impeachment of the wit¬ 
ness should be tapered off and that the specific issues of the case 
should be brought before the jury. The lack of prejudice to 
appellant is further demonstrated by the fact that the cross- 
examination was thereafter continued in full vigor (J. A. 
78-79), until such time as the trial court properly stopped 
counsel from reading from the testimony of the witness in 
another case (J. A. 79-81), 45 but even after such second inter¬ 
ruption, a protracted cross-examination ensued (J. A. 81-33). 

The complete fairness on the part of the trial court with 
respect to the rights of appellant! is further demonstrated 
by the fact that the trial court permitted counsel to cross- 
examine Doctor Gilbert, the other rebuttal witness, for some 
twenty-eight pages (R. 586-614) in great latitude and without 
serious interruption when such cross-examination pertained to 
matters more relevant to the case. 46 The trial court also 
instructed the jury on the issue of insanity at great length, 
thereby bringing the issue of mental capacity fully into focus 
(J. A. 89, 91, 92-94, 96-97). It is also to be noted that the 
trial court also compelled Government counsel to limit the 
cross-examination of appellant’s psychiatrist to direct questions 
(J. A. 57), after Government counsel had asked but some ten 
questions (J. A. 55-57). 47 

44 See Note No. 14, supra. 

45 See Note No. 14, supra. 

44 See Note No. 15, supra. 

* Appellant is, therefore, in error when he says that “* * * the trial 
court allowed the Government attorney to exhaustively cross-examine 
appellant’s psychiatrist on facts not developed on direct examination. 
* • *” (Br. at p. 23). Note the trial court’s admonition to Government 
counsel: “The Comer. I don’t think we should get too far afield with too 
many of these examples. If you have some direct questions on some of these 
factors, I think it is proper under cross-examination” (J. A. 57). 
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Therefore, the contention of appellant is without merit in 
law or fact. The trial court did not abuse the discretionary- 
power which is vested in it and the verdict and judgment should 
Not be disturbed. See: Holloway v. United States (1945), 80 
App. D. C. 3 at 5, 148 F. 2d 665, cert, denied, 334 U. S. 852. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 

Leo A. Rover, 

United States Attorney . 
William S. McKinley, 
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